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1. ¢ƘŜ άbŜǿέ {ǳǇǊŜƳŜ /ƻǳǊǘΦ 

2. Snapchat, the Cocoa Hut, and the Supreme Court

3. Cases to watch

4. Bostock, the High Court & developing law on 
Rights of Transgender students

a. restroom/locker room use
b. participation in athletics

6. The New Department of Education

7. Q&A ςtŜƻǇƭŜΩǎ /ƘƻƛŎŜ 

hƴ ¢ƻŘŀȅΩǎ ŘƻŎƪŜǘΥ



The Roberts Court

ÅWhat is the Roberts Court?

ÅWhy does it matter?

ÅIƻǿ Ŏŀƴ ǘƘŜ IƛƎƘ /ƻǳǊǘΩǎ ŎƻƳǇƻǎƛǘƛƻƴ ƛƳǇŀŎǘ 
our legal strategies?

ÅRoberts on judicial restraint: 

When courts fail to exercise self-restraint and 
instead enter the political realms reserved to the 
elected branches, they subject themselves to 
the political pressure endemic to that arena and 
invite popular attack.



WǳǎǘƛŎŜ DƛƴǎōǳǊƎΩǎ 
Legacy

ÅLiberal icon

ÅDissenter

ÅGender equity advocate both 
on the court and off

ÅNot always on school side, 
ōǳǘΧ ŎǊƻǎǎŜŘ ƭƛƴŜǎΦ

ÅPragmatist!



¢ƘŜ άbŜǿέ {ǳǇǊŜƳŜ /ƻǳǊǘ

ÅSolid conservative majority
ÅάhǊƛƎƛƴŀƭƛǎǘǎέ
Åά¢ŜȄǘǳŀƭƛǎǘǎέ
ÅExpansion of Free Exercise of religion rights?
ÅLimitation on government restriction on Free 

Speech.  Confluence of conservatives and 
liberals?

ÅConservative majority: Roberts, Thomas, Alito, 
Gorsuch, Kavanaugh, Coney-Barrett

ÅLiberal minority: Breyer, Kagan, Sotomayor



Snapchat, the 
Cocoa Hut, 
and the 
Supreme 
Court



Mahanoy Area School District 
v. B.L., 141 S.Ct. 2038 
(June 23, 2021)



¯f--- school f ---- softball f ---
cheer f --- everything¤.

¯Love how me and [another 
student] get told we need a 
year of jv before we make 
varsity but that[] doesn®t 
matter to anyone else? .°



Mahanoy 
Area School 
District v. 
B.L., 141 
S.Ct. 2038 
(June 23, 
2021)

B.L. and her family filed a complaint in federal district 
court, which issued a preliminary injunction 
reinstating B.L. to the cheerleading team, and later 
ƎǊŀƴǘŜŘ .Φ[ΦΩǎ Ƴƻǘƛƻƴ ŦƻǊ ǎǳƳƳŀǊȅ ƧǳŘƎƳŜƴǘΣ 
awarding $1 in damages (though her attorney is 
ŜȄǇŜŎǘŜŘ ǘƻ ŦƛƭŜ ŀ ǊŜǉǳŜǎǘ ŦƻǊ ŀǘǘƻǊƴŜȅΩǎ ŦŜŜǎύΦ 

¢ƘŜ ǎŎƘƻƻƭ ŘƛǎǘǊƛŎǘ ŀǇǇŜŀƭŜŘ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΩǎ ǊǳƭƛƴƎ 
to the U.S. Court of Appeals for the Third Circuit. 



BONUS SLIDE ςTinkerand Fraser

Tinker v. Des Moines Independent School District (1969)

bŜƛǘƘŜǊ ǎǘǳŘŜƴǘǎ ƴƻǊ ǘŜŀŎƘŜǊǎ άǎƘŜŘ ǘƘŜƛǊ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǊƛƎƘǘǎ ǘƻ ŦǊŜŜŘƻƳ ƻŦ ǎǇŜŜŎƘ ƻǊ 
ŜȄǇǊŜǎǎƛƻƴ ŀǘ ǘƘŜ ǎŎƘƻƻƭƘƻǳǎŜ ƎŀǘŜΦέ

ά.ǳǘ ŎƻƴŘǳŎǘ ōȅ ŀ ǎǘǳŘŜƴǘΣ ƛƴ Ŏƭŀǎǎ ƻǊ ƻǳǘ ƻŦ ƛǘΣ ǿƘƛŎƘΧ ƳŀǘŜǊƛŀƭƭȅ disrupts classwork or 
involves substantial disorder or invasion of the rights of others is, of course, not 
ƛƳƳǳƴƛȊŜŘ ōȅ ǘƘŜ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƎǳŀǊŀƴǘŜŜ ƻŦ ŦǊŜŜ ǎǇŜŜŎƘΦέ

Bethel School District No. 403 v. Fraser (1986) 

The First Amendment did not prevent the School District from disciplining respondent for 
giving the offensively lewd and indecent speech at a school assembly. 



NSBA amicus brief to the 3rd Circuit:
Å¢ƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ŘŜǇŀǊǘǎ ŦǊƻƳ ƻǘƘŜǊ ŎŀǎŜ ƭŀǿ ǊŜŎƻƎƴƛȊƛƴƎ 
ǎŎƘƻƻƭ ƻŦŦƛŎƛŀƭǎΩ ŀǳǘƘƻǊƛǘȅ ǘƻ ǊŜƎǳƭŀǘŜ ǎǘǳŘŜƴǘ ǎǇŜŜŎƘ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ 
of participation in extracurricular activities. 

ÅStudents who participate in extracurricular activities subject 
themselves to greater regulation, including limits on First 
Amendment free speech rights, that other students may enjoy in 
other contexts. 

ÅExtracurricular coaches in public schools must be able to maintain 
team cohesion and morale by imposing consequences for behavior, 
including speech, that runs contrary to the standards set for 
participants, as student participants represent the school in 
competition and the school community at large. 

ÅOff-campus online student speech that is lewd, obscene, 
disrespectful, and targeted at the school community can lead to 
άŘƛǎǊǳǇǘƛƻƴέ ƻǊ ŀ ǊŜŀǎƻƴŀōƭŜ ŦƻǊŜŎŀǎǘ ƻŦ ŘƛǎǊǳǇǘƛƻƴ ǳƴŘŜǊ Tinker and 
may be regulated by school officials without violating the First 
Amendment. 



Mahanoy 
Area School 
District v. 
B.L., 141 
S.Ct. 2038 
(June 23, 
2021)

A 3-judge panel of the Third Circuit held:

Å¢ƘŜ ǎŎƘƻƻƭ ŘƛǎǘǊƛŎǘ ǾƛƻƭŀǘŜŘ .Φ[ΦΩǎ CƛǊǎǘ !ƳŜƴŘƳŜƴǘ 
speech rights when school officials removed the 
student from the cheerleading team after she 
posted a profane and vulgar message on Snapchat 
off-campus during non-school hours. 

Å¢ƘŜ ǎŎƘƻƻƭ ƻŦŦƛŎƛŀƭǎΩ ŀŎǘƛƻƴ ŎƻǳƭŘ ƴƻǘ ōŜ ƧǳǎǘƛŦƛŜŘ 
under Bethel v. Fraser. 

ÅTinkerdoes not apply to off-campus student 
ǎǇŜŜŎƘΣ άƻǳǘǎƛŘŜ ǎŎƘƻƻƭ-owned, -operated, or -
supervised channels and that is not reasonably 
ƛƴǘŜǊǇǊŜǘŜŘ ŀǎ ōŜŀǊƛƴƎ ǘƘŜ ǎŎƘƻƻƭΩǎ ƛƳǇǊƛƳŀǘǳǊΦέ 
(1 judge dissented on that point.)



NSBA amicus brief supporting the school 
ŘƛǎǘǊƛŎǘΩǎ ŎŜǊǘΦ ǇŜǘƛǘƛƻƴ 

Å¢ƘŜ ¢ƘƛǊŘ /ƛǊŎǳƛǘΩǎ ŘŜŎƛǎƛƻƴ ŎǊŜŀǘŜǎ ǳƴŎŜǊǘŀƛƴǘȅ ŦƻǊ ǎŎƘƻƻƭ 
discipline. It creates a clear circuit split as to whether and to 
what extent public school administrators may regulate off-
campus student speech.

Å¢ƘŜ ¢ƘƛǊŘ /ƛǊŎǳƛǘΩǎ ŎŀǘŜƎƻǊƛŎŀƭ ǊǳƭŜ ƻǾŜǊƭƻƻƪǎ ǘƘŜ ŘƛǎǘƛƴŎǘƛƻƴ 
between core academic programs and extracurricular activities, 
ŦǊǳǎǘǊŀǘƛƴƎ ǎŎƘƻƻƭ ƻŦŦƛŎƛŀƭǎΩ ŀōƛƭƛǘȅ ǘƻ ƛƳǇƻǎŜ ŎƻƴǘŜȄǘ-
appropriate discipline.

ÅThe line between on-and off-campus speech is arbitrary and 
anachronistic in the social media age, when students can 
disrupt the school community from anywhere with the touch of 
a button. 

Å¢Ƙƛǎ /ƻǳǊǘΩǎ ƎǳƛŘŀƴŎŜ ƛǎ ŜǎǇŜŎƛŀƭƭȅ ƴŜŜŘŜŘ ŀǎ ǎŎƘƻƻƭǎ ǎƘƛŦǘ ǘƻ 
remote learning in the wake of the COVID-19 pandemic.



NSBA amicus brief on the merits
ÅBrief drafted by Gregory Garre, former Solicitor General in Bush 

Administration, and his team at Latham & Watkins:  

ÅTinkerhas been applied to off-campus speech and it works.
Ågives schools the needed leeway to address disruptive student conduct.

Åhas built-in limitations on when schools may discipline students for 
disruptive conduct. 

ÅA categorical rule is particularly ill-suited for the social media age. 

Å¢ƘŜ ¢ƘƛǊŘ /ƛǊŎǳƛǘΩǎ ƭƻŎŀǘƛƻƴ ǊǳƭŜ ǿƻǳƭŘ ǇǊŜǾŜƴǘ ǎŎƘƻƻƭǎ ŦǊƻƳ 
addressing harmful and disruptive speech that occurs online and 
off-campus but affects the school environment, including 
harassment and bullying.



Oral argument 
April 28, 2021

Hypos!! 

Where are the lines? 

Justices appeared to be looking for a way to 
draw a narrow rule on this difficult issue in 
ƻǊŘŜǊ ǘƻ ŀǾƻƛŘ άǿǊƛǘƛƴƎ ŀ ǘǊŜŀǘƛǎŜέ ǿƛǘƘ 
broad implications for other situations. 



Oral argument 
April 28, 2021

School District: Tinkershould apply off-campus when the 
student targeted both the school audience and a school 
topic. Tinkeralready allows schools to address student 
speech that is culpable, and that inherently compromises 
school functions, or that objectively interferes with the 
rights of others, like severe bullying.

SG: Is It School Speech? If so, the school should be able 
ǘƻ ǎƘƻǿ ǘƘŀǘ ƛǘΩǎ ƭƛƪŜƭȅ ǘƻ ŎŀǳǎŜ ǎǳōǎǘŀƴǘƛŀƭ ŘƛǎǊǳǇǘƛƻƴ 
with operations to regulate it.

ACLU: A broad rule means students carry the school on 
their backs 24/7. Even political and religious speech will 
be subject to regulation.


